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urine specimens have been sealed into 
the specimen bottles. 

(e) No one is permitted to change or 
disregard the results of DOT tests 
based on the results of non-DOT tests. 
For example, as an employer you must 
not disregard a verified positive DOT 
drug test result because the employee 
presents a negative test result from a 
blood or urine specimen collected by 
the employee’s physician or a DNA test 
result purporting to question the iden-
tity of the DOT specimen. 

(f) As an employer, you must not use 
the CCF or the ATF in your non-DOT 
drug and alcohol testing programs. 
This prohibition includes the use of the 
DOT forms with references to DOT pro-
grams and agencies crossed out. You 
also must always use the CCF and ATF 
for all your DOT-mandated drug and 
alcohol tests. 

§ 40.15 May an employer use a service 
agent to meet DOT drug and alco-
hol testing requirements? 

(a) As an employer, you may use a 
service agent to perform the tasks 
needed to comply with this part and 
DOT agency drug and alcohol testing 
regulations, consistent with the re-
quirements of Subpart Q and other ap-
plicable provisions of this part. 

(b) As an employer, you are respon-
sible for ensuring that the service 
agents you use meet the qualifications 
set forth in this part (e.g., § 40.121 for 
MROs). You may require service agents 
to show you documentation that they 
meet the requirements of this part 
(e.g., documentation of MRO qualifica-
tions required by § 40.121(e)). 

(c) You remain responsible for com-
pliance with all applicable require-
ments of this part and other DOT drug 
and alcohol testing regulations, even 
when you use a service agent. If you 
violate this part or other DOT drug and 
alcohol testing regulations because a 
service agent has not provided services 
as our rules require, a DOT agency can 
subject you to sanctions. Your good 
faith use of a service agent is not a de-
fense in an enforcement action initi-
ated by a DOT agency in which your al-
leged noncompliance with this part or 
a DOT agency drug and alcohol regula-
tion may have resulted from the serv-
ice agent’s conduct. 

(d) As an employer, you must not 
permit a service agent to act as your 
DER. 

§ 40.17 Is an employer responsible for 
obtaining information from its serv-
ice agents? 

Yes, as an employer, you are respon-
sible for obtaining information re-
quired by this part from your service 
agents. This is true whether or not you 
choose to use a C/TPA as an inter-
mediary in transmitting information 
to you. For example, suppose an appli-
cant for a safety-sensitive job takes a 
pre-employment drug test, but there is 
a significant delay in your receipt of 
the test result from an MRO or C/TPA. 
You must not assume that ‘‘no news is 
good news’’ and permit the applicant to 
perform safety-sensitive duties before 
receiving the result. This is a violation 
of the Department’s regulations. 

§ 40.19 [Reserved] 

§ 40.21 May an employer stand down 
an employee before the MRO has 
completed the verification process? 

(a) As an employer, you are prohib-
ited from standing employees down, ex-
cept consistent with a waiver a DOT 
agency grants under this section. 

(b) You may make a request to the 
concerned DOT agency for a waiver 
from the prohibition of paragraph (a) of 
this section. Such a waiver, if granted, 
permits you to stand an employee 
down following the MRO’s receipt of a 
laboratory report of a confirmed posi-
tive test for a drug or drug metabolite, 
an adulterated test, or a substituted 
test pertaining to the employee. 

(1) For this purpose, the concerned 
DOT agency is the one whose drug and 
alcohol testing rules apply to the ma-
jority of the covered employees in your 
organization. The concerned DOT agen-
cy uses its applicable procedures for 
considering requests for waivers. 

(2) Before taking action on a waiver 
request, the concerned DOT agency co-
ordinates with other DOT agencies 
that regulate the employer’s other cov-
ered employees. 

(3) The concerned DOT agency pro-
vides a written response to each em-
ployer that petitions for a waiver, set-
ting forth the reasons for the agency’s 
decision on the waiver request. 
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